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| NTRODUCTION

More than sixty years ago, well before the consrat theFédération Internationale
des Ingénieurs-Conseil§ FIDIC ") existed, an English civil engineer and barris&x).
Rimmer, attempted to summarize what is unique alwout engineering contracts and,

therefore, what distinguishes them from other @g. This is what he said:

] Partner, White & Case LLP, Paris, 11 BoulevardlaléMadeleine, 75001 Paris, France, telephone:
(33 1) 55 04 15 45, facsimile: (33 1) 55 04 15 &6mail: cseppala@whitecase.comLegal Advisor,
FIDIC Contracts Committee. The views expresse@iheare those of the author and not necessarily
those of the FIDIC Contracts Committee. Copyrigh04. This paper was originally delivered at a
conference on “The Resolution of Disputes undegrhdtional Construction Contracts” organized by the
International Chamber of Commerce and FIDIC whabktplace in Paris on April 29-30, 2004.

! FIDIC means in English the International Federatbf Consulting Engineers, whose address is World
Trade Center I, Geneva Airport, 29 Route de Pré&B0Bointrin, CH-1215 Geneva 15, Switzerland. Its
e-mail address idic@fidic.organd its website is www.fidic.org.
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“The subject-matter of an engineering contractasegally such
as necessitates that the documents of which théraobnis
composed must make provision for contingenciesemetits of a
special nature, and it is chiefly in this respebattit has
peculiarities not to be found in other forms of want, and is
often inevitably of considerable length”.

What are these contingencies? While the readérbeifamiliar with them, this is what he
said:

“the facts that contract works are to be constaiateor erected
and fixed on to land, and cannot be rejected antlssck to the
Contractor if they prove to be unsatisfactory; ttred works are
to be carried out in open air under unstable cardt with
material and labour of varying quality; that thenditions of
excavation and foundation cannot be entirely farasentil the
ground is opened up; that execution of the worky nesult in
damage to property belonging to other persons; waaks of
specialists may have to be carried out concurrenttip work
done by the general contractor; that the periodhef contract
may extend over several years and the Employerdraye the
use of completed parts of the work before final ptation of the
whole; and that the amount of money involved ig®&uch as to
imperil the financial resources of a contractor wias made an
unwise tender.”

All these things, this author said:

“necessitate that terms should be inserted in eeging
contracts which would be superfluous to ordinarynoeercial
contracts of purchase and sate.”

2 E.J. Rimmer,The Conditions of Engineering Contactlournal of The Institution of Civil Engineers

(London, England) No. 4 1938-39, February 193%.pMr. Rimmer’s paper led to the first edition of
the Conditions of Contract of the Institution ofviCiEngineers in the United KingdomICE™) in 1945
(seeld. Uff, Keating Chambers: A Short History 1873-200burcrete Ltd., England, p. 54). The first
edition of the FIDIC Red Book, published in Auga857, was based on the Overseas (Civil) Conditions
of Contract published in August 1956 by the Asstimiaof Consulting Engineers in the United Kingdom
(“ACE”") and others, which was based upon fourth editibthe ICE Conditions of Contract, published

(... to continue)
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Mr. Rimmer was writing about domestic constructioringland in the 1930s and not
international construction as we know it today (article was the precursor for the first
English standard form of civil engineering contjaddowever, not only, as you know, do all
these same contingencies apply to internationastoaction but, in any standard form of
international construction contract, additional ®meust be provided for, such as for: war,
hostilities or other political events in the Empdoy country or elsewhere; natural
catastrophes of every kind (earth-quake, hurricarsdcano, flood and the like); world
economic events (such as inflation); and changésam not only in the Contractor’s country
but in the Employer’s countrye(g. foreign exchange, tax laws and customs duties) and
possibly elsewhere. All of these events and othexg drastically affect the cost and time of
executing the works and, thus, upset the Contradiemder calculations.

How do the current (1999) editions of the FIDICn@acts for major works, namely,
the:

(1) Conditions of Contract for Construction (forilding and engineering works
designed by the Employer) (thRéd BookK),

(2) Conditions of Contract for Plant and DesigniBuifor electrical and
mechanical plant, and for building and engineenvayks, designed by the
Contractor) (the Yellow Book”), and

3) Conditions of Contract for EPC/Turkey Projettse “Silver Book”).

make provision for these kinds of special contirujesf?

(continued)

in January 1955seeN.G. Bunni, The FIDIC Form of Contract2™ Edit., Blackwell Science (Oxford
1997), England, pp. 3 to 6).
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One of the principal ways that they do so is byvating for specified claim rights for
the Contractor if and when such contingencies ari¥&hile requiring the Contractor to
execute the works for an agreed price (which mag bait pricé or a lump sum prié® and
within a specific time period, they at the samestipnovide that the Contractor may have the
right to claim additional money or time, or bothorh the Employer in specifically defined

circumstances.

In addition to providing the Contractor with dedth claim rights, they provide
procedures for the enforcement of those rightsr és@ample, the Red and Yellow Books
confer upon a third party — the Engineer — the poaed authority to decide on the
Contractor’s claims in the first instance. If t@entractor is dissatisfied with the Engineer’s
ruling, the Contractor may thereafter refer it tbiapute Adjudication Board DAB”), under
the FIDIC Books, and, if still dissatisfied, theftea to international arbitration.

This paper will discusdirst, the various kinds of claims that the Contract@ym
assert under, or in connection with, the new Flbt@tracts and theggcond the procedure

that the Contractor is required to follow to asstatms and to get them paid.

I. C ONTRACTOR’S CLAIMS UNDER, OR IN CONNECTION WITH , THE NEW_FIDIC
CONTRACTS

Essentially, a Contractor may assert two typeslafs under or relating to a FIDIC

contract:

First, there are “contractual” claims, that is, claintsietr the Contractor is entitled to

assert by virtue of the specific provisions of #@ntract andsecond there are “legal”

As under the Red BookdeSub-Clause 14.1), whereby the Employer acceptsiskeof changes in the
guantities of the work from those estimated whendbntract was signed.

4 As under the Yellow and Silver Bookse€Sub-Clause 14.1), whereby the Contractor accéptsigk of
changes in the quantities of the work from thosélvhe may have originally foreseen.
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claims, that is, claims which the Contractor mayehgtled to assert under the law governing
the contract, the most obvious one being breadatoofract. | shall deal with each of these

types of claims in turn.

A. “Contractual” Claims

Since the first edition of the FIDIC Red Book wasblished in 1957, the FIDIC
contracts have contained provisions entitling thent@ctor to claim additional money or
time (or both) from the Employer when the Contractmcounters specifically defined
unforeseeable conditiois. The 1999 edition of the Red and Yellow Books eaochtain
about 30 sub-clauses specifying events which, shthwdy occur, will entitle the Contractor
to claim from the Employer. The Silver Book, whiptaces greater risk on the Contractor,

contains only about 20 such sub-clauses.

The sub-clauses in the new Red and Yellow Bookglwhntitle the Contractor to
claim additional money or time are listed below énha sub-clause applies to only one of
these two Books, this is specified, and when a Clalnse is marked with an asterisk, this

indicates that it is also contained in the SilveoB):

For commentaries on Contractor’s claims undethird and fourth editions of the FIDIC Red Boske
the author’s (i)Contractor’'s Claims under the FIDIC Internationaiv Engineering ContracgtVol. 14
International Business Lawyer (June 1986) 179, @hdContractor's Claims Under The FIDIC Civil
Engineering ContragtFourth (1987) EditionVol. 19 of the International Business Lawyer (®epber
and October 1991) at 395 and 457, respectively.
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1.9

1.9

2.1

4.7

412

4.24

7.4

8.4

Sub-Clause Title

[Red Book only] Delayed
Drawings or Instructions

[Yellow Book only] Errors in
the Employer’'s Requirements

Right to Access to the Site*

Setting Out

Unforeseeable Physical

Conditions

Fossils*

Testing*

Extension of Time for
Completion*

Contractor’s Entitlement

Contractor may claim extension of time, Cost
and reasonable profit if Engineer fails to issue
a notified instruction or drawing within a
reasonable time

Contractor may claim extension of time, Cost
and reasonable profit for error in Employer’s
Requirements which was not previously
discoverable

Contractor maynelaxtension of time, Cost
and reasonable profit if Employer fails to give
right of access to Site within time stated in the
Contract

Contractor may claim extensionimiet Cost
and reasonable profit for errors in original
setting-out points and levels of reference

Contractor may claim extension of time and
Cost if he encounters physical conditions
which are Unforeseeable

Contractor may claim extension ofetimnd
Cost attributable to an instruction to
Contractor to deal with an encountered
archaeological finding

Contractor may claim extension of tjmi®st
and reasonable profit if testing is delayed by
(or on behalf of) the Employer

Contractor may claim extension of time if
completion seeSub-Clauses 8.2 & 10.1) is or
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8.5

8.9

10.2

10.3

11.8

12.2

12.3

Sub-Clause Title

Delays Caused by Authorities*

Consequences of Suspension*

Taking Over of Parts of the
Works

Interference with Tests on
Completion*

Contractor to Search*

[Yellow Book only] Delayed
Tests*

[Red Book only] Evaluation

Contractor’s Entitlement

will be delayed by a listed cause

Contractor magirol extension of time if
Country'®  public  authority  causes
Unforeseeable delay

Contractor maynatadtension of time and
Cost if Engineer instructs a suspension of
progress

Contractor may claim Cost and reasonable
profit attributable to the taking over of a part
of the Works

Contractor may claim extension of time, Cost
and reasonable profit if Employer delays a
Test on Completion

Contractor may claim tCasd reasonable
profit if instructed to search for cause of a
defect for which he is not responsible

Contractor may claim Cost and reasonable
profit if Employer delays a Test after
Completion

Contractor’s emtitlent to new rates or prices
for work whose quantity has been changed or
which is varied

“Country” is defined as being where the Siteoisated seeSub-Clause 1.1.1 of the new Books.
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12.4

12.4

13.2

13.3

13.7

14.4

14.8

16.1

Sub-Clause Title

[Red Book only] Omissions

[Yellow Book only] Failure to
Pass Tests after Completion*

[Red Book only] Value
Engineering

Variation Procedure*

Adjustments for Changes in
Legislation*

Schedule of Payments*

Delayed Payment*

Contractor’s Entitlement to
Suspend Work*

Contractor’s Entitlement

Contractor may clanCost which, although
it had been included in a BoQ item, he would
not recover because the item was for work
which has been omitted by Variation

Contractor may claim Cost and reasonable
profit if Employer delays access to the Works
or Plant

Contractor may claim half of the saving in
contract value of his redesigned post-contract
alternative proposal, which was approved
without prior agreement of such contract value
and of how saving would be shared

The Contract Price shalhdjusted as a result
of Variations

Contractor may claim extension of time and
Cost attributable to a change in the Laws of
the Country

If interim payment imséts were not
defined by reference to actual progress, and
actual progress is less than that on which the
schedule of payments was originally based,
these instalments may be revised

Contractor may claim finagathanges if he
does not receive payment in accordance with
Sub-Clause 14.7

Contractor may claim extension of time, Cost
and reasonable profit if Engineer fails to
certify or if Employer fails to pay amount
certified or fails to evidence his financial
arrangements, and Contractor suspends work
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16.4

17.1

17.4

18.1

19.4

19.6

19.7

Sub-Clause Title

Payment on Termination*

Indemnities*

Consequences of Employer’s
Risks*

General Requirements for
Insurances*

Consequences of Force
Majeure*

Optional Termination,
Payment and Release*

Release from Performance

7

Contractor’s Entitlement

Contractor may claiosses and damages
after terminating Contract

Contractor may claim cost atttdtle to a
matter against which he is indemnified by
Employer

Contractor may claim extension of time, Cost
and (in some cases) reasonable profit if
Works, Goods or Contractor's Documents are
damaged by an Employer’s risk as listed in
Sub-Clause 17.3

Contractor may claim cost of premiums if
Employer fails to effect insurance for which he
is the “insuring Party”

Contractor may claim extension of time and
(in some cases) Cost if Force Majeure prevents
him from performing obligations

Contractor's work and other Costs are valued
and paid after progress is prevented by a
prolonged period of Force Majeure and either
Party then gives notice of termination

If it becomes imptessor unlawful to
perform contractual obligations, Contractor
may be released and can claim as in 19.6

This list is based upon, but is not identicaladist contained iThe FIDIC Contracts Guidegyublished

in 2000 by FIDIC, pp. 90-93.
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B. Standard Format of Claims Clause

To illustrate how these clauses operate, let ke &8 an example Sub-Clause 2.1
[Right of Access to the Site] which is containedgbject to minor modifications, in all three
Books for major works (the Red, Yellow and SilvesdBs). Sub-Clause 2.1 provides that if
the Contractor suffers delay and/or incurs costs eesult of failure by the Employer to give
access to, or possession of, the site within the agreed, the Contractor shall give notice to
the Engineer and shall be entitled subject to Sialise 20.1 (which we will be discussing) to
an extension of time and its additional cost ingleif reasonable profft. After receiving
this notice, the Engineer (or the Employer, in ¢hse of the Silver Book) is then required to

proceed in accordance with Sub-Clause 3.5 (whichvilée discussing].

Like Sub-Clause 2.1, each of the 20 or 30 claisudi-clauses in each of the FIDIC
contracts typically states that, having given aaeoto the Engineer (or to the Employer, in

the case of the Silver Book) under the relevantSlause:

Q) the Contractor is entitled “subject to Sub-GR20.1 [Contractor's Claims]’

to an extension of time and additional paymentthatl

8 While the Contractor is normally only entitledader a claims clause, to recover its additionakscos
and/or additional time, where the Employer failsgige timely access to the site, the Employer is in
breach of contract and, consequently, the Contrast@ntitled to recover “reasonable profit” on its
additional costs as well.

° Sub-Clause 2.1 provides, in relevant part, devid:

“If the Contractor suffers delay and/or incurs Casta result of a failure by the
Employer to give any such right [of access] or pgs®n within such time, the
Contractor shall give notice to the Engineer andlisbe entitled subject to
Sub-Clause 20.1 [Contractor’s Claims] to:

(@ an extension of time for any such delay, if ptation is or will be
delayed, under Sub-Clause 8.4 [Extension of TinmeClompletion],
and

(b) payment of any such Cost plus reasonable prafiich shall be
included in the Contract Price.

After receiving this notice, the Engineer shall gged in accordance with
Sub-Clause 3.5 [Determinations] to agree or detgttiese matters.”

-10-



Contractor’s Claims Under The FIDIC Contracts Faji Works March 17, 2005

(2) after receiving the notice, the Engineer “shaibceed in accordance with

Sub-Clause 3.5 [Determinations] to agree or detegrtiese matters”.

Accordingly, it is appropriate to examine the gahelaims procedure provided for in
Sub-Clause 20.1 and then to see how the Engine#énddmployer, in the case of the Silver

Book) is expected to address the claim under Salng@l 3.5.

However, before examining these procedures, reisessary to say a word about

“legal” claims (mentioned earlier) or claims basedaw.

C. Claims under the Governing Law

The claims clauses in the FIDIC contracts areaxatusive of remedies that may be
available under the law which governs the contrdicthe Contractor considers that it would

be more advantageous to claim, for example:

(2) that the Employer had, under the governing l|dmjsrepresented” the
conditions at site rather than to claim for unfeesble physical conditions
under Sub-Clause 4.12 of the Red and Yellow Books,

(2) where the Employer has wrongfully terminatee tlontract, upon the basis of
breach of contract under the governing law rathantupon the basis of the

termination clause in the contracts [Clause 15], or

3) assuming the contract was governed by the faavaivil law country, such as
France or many countries in the Middle East, ugun iasis of such legal

-11-
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doctrines assujétions imprévuesmprévisionor fait du princé® rather than
upon the basis of the unforeseeable site condititansse, thdorce majeure

clause [Clause 19] or other clauses in the corgtyact

the Contractor is free to do so. Nothing in th®IE& Books for major works expressly

precludes the Contractor from making claims basethe law governing the contrakt.

However, as a general rule, during the executibnhe works, it will be in the
Contractor’s interest to claim under one or momluses of the contract wherever feasible.
As mentioned earlier, the Red and Yellow Books eonfpon the Engineer the power and
authority to decide the Contractor’'s claims in fivst instance. The Engineer certifies
interim payments to the Contractérand a claim based on a contractual clause islyeadi
susceptible to evaluation by the Engineer. Onother hand, the Engineer will be unable to
evaluate a claim based in law without obtaininglesgglvice and the Engineer will ordinarily
not have a budget for thtd. Consequently, it is ordinarily preferable for tBentractor to

10 Recourse to these legal doctrines as a baslaitn may be available in the case administrativetreats

(e.g.a contract with a State or State agency) in Framzecountries that derive their law from French
law such as Egypt).
1 On the contrary, Sub-Clause 19.7 of the FIDICt@mts (for major works) expressly recognize tlat,
the exceptional circumstances provided for in tBab-Clause, a party may seek to be released from
performance of the contract by reference to thedawerning the contract. In this connection, corapa
Sub-Clause 30.12 of the old (1987) Yellow Book whizovided that:

“Except in the case of Gross Misconduct (as dejinglde Employer’s remedies
under this Clause [Clause 30 - Defects after Tgkiner] shall be in place of and to
the exclusion of any other remedy in relation téedes whatsoever”,

purporting thereby to exclude implied or other naaty-type claims under the relevant governing law.

12 Sub-Clause 14.6 of the Red and Yellow Books.

13 However, the FIDIC Books expressly recognize thatContractor may make a claim based in B¢

Sub-Clause 14.3(f) of the Red and Yellow Books (Slduse 14.3(e) of the Silver Book) which
provides that the Contractor’s applications foerith payment may include:

“any other additions or deductions which may hagedme due under the Contract
or otherwise including those under Clause 20 [Claims, Dispwted Arbitration]”
[Emphasis added]

and Sub-Clause 20.1 (first sentence) which prevadefollows:

(... to continue)

-12-
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refrain from asserting claims based in law excépte is required to refer the claim to
international arbitration. In international arbtion, both parties are likely to be represented
by lawyers and the arbitral tribunal is likely tonsist mainly of lawyers and, thus, will be

readily able to evaluate claims made on legal, eltag solely on contractual, grounds.

II. T HE CLAIMS PROCEDURE THE CONTRACTOR MUST FoOLLOW

A. General Claims Procedure [Sub-Clause 20.1]

In the current (1999) FIDIC Contracts for majorrug) the Sub-Clause dealing with
Contractor’s claimgSub-Clause 20.1] is more detailed than in the oldth edition (1987)
of the Red Book or in FIDIC’s Conditions of Contrdor Design-Build and Turnkey, 1995
(the “Orange BooK). Moreover, unlike the old FIDIC Books, not only edo this

Sub-Clause regulate claims for additional paymastin the past, but it also very sensibly

regulates claims for extension of tinaes there appeared no good reason not to hawathe

procedure apply to the Contractor’s claims for tiamel claims for money. Sub-Clause 20.1
is the same in all three Books for major works @xdbat as, in the Silver Book, there is no

Engineer, his role is performed there by the Emgloy

| would like first to describe the relevant claims procedure and feeondmake

some comments upon it.

(continued)

“If the Contractor considers himself to be entitledany extension of the Time for
Completion and/or any additional payment, under @lause of these Conditions or
otherwisein connection with the Contract, the Contractoallsigive notice to the
Engineer, describing the event or circumstancengivise to the claim.” [Emphasis
added]

14 Both the old Red BookClause 53] and the Orange BofBub-Clause 20.1] had contained special
clauses dealing with the procedure for claims &atditional payment” by the Contractor.

13-
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(1) The Claims Procedure

The new Sub-Claug&ub-Clause 20.1] provides for the following proaedu

(1) If the Contractor considers himself to be égditto an extension of the Time
for Completion and/or additional payment under alayse of the Conditions
or otherwise, the Contractor must give notice te #ngineer (or to the
Employer, under the Silver Book) as soon as pralotecand “not later than 28
days after the Contractor became aware, or shaud hecome aware, of the

event or circumstance” giving rise to the claim.

The Contractor has merely to give a bare noticelaf within 28 days. A
one- or two-sentence letter will do. The Contracloes not need to state the
amount or time claimed nor the contractual basithefclaim nor provide any

supporting documents.

If the Contractor fails to give such notice oficlawithin 28 days:

“the Time for Completion shall not be extended, the
Contractor shall not be entitled to additional pawt)
and the Employer shall be discharged from all lighbin
connection with the claim[Sub-Clause 20.1f

15

16

Equally, the Engineer is not required to resptmdhe Contractor’'s notice of claim, only to thdlyu
detailed claim with supporting particulasgepoint (4) below.

A similar sanction was contained in the OrangelBahere the Contractor failed to give timely netif

a claim for additional paymefiseeSub-Clause 20.1, last sentence]. On the othed,harder the old
fourth edition (1987) of the Red Book, where thenttactor failed to comply with the provisions for
notices of claim, the Contractor’s entitlement syment was limited to the amount which the Engineer
or any arbitrator(s) considered could be verifigd dontemporary recordgSub-Clause 53.4]. For a
recent English court decision interpreting thisyisimn of the old Red BoolseeHer Majesty’s Attorney
General for the Falkland Islands v. Gordon ForbessBuction (Falklands) Limitef003] BLR 280.

-14-
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Each notice of claim under Sub-Clause 20.1 mushheriting and properly
delivered seeSub-Clause 1.3). In addition, it must be listadhe monthly
progress reports which are required to accompangy @ontractor’s

applications for interim payment certificates pansuto Sub-Clause 14'3.

(2) When the Contractor gives such a notice unberrtew Sub-Clause, he is
required, as in the case of the old Red Book ardQbange Book, to “keep
such contemporary records as may be necessarpstastiate any claim” and
the Engineer (or the Employer, under the Silver 8o authorized to
monitor the Contractor’s record-keeping and/orrinstthe Contractor to keep

additional contemporary record§Sub-Clause 20.1].

7 SeeSub-Clause 4.21(f) and Sub-Clause 14.3.

18 In his bookThe FIDIC Form of Contra¢t2™ Edit., Blackwell Science (Oxford 1997), England, Nael
Bunni provides the following useful list of whatuld constitute “contemporary records” for purposés
Sub-Clause 53.2 of the old (1987) Red Book, whiolresponds to Sub-Clause 20.1 of the new Red
Book:

“

- Clause 14 programme setting out what the cotdratad intended for the order,
sequence and timing of the various activities attitme of tender.

- An estimate of resources and anticipated experalin units of time, which are
required to achieve the clause 14 programme.

- Any update and revision programmes in accordanmite events which may
occur during the progress of the works, as requireib-clause 14.2.

- Progress programmes setting out the progredseofdrious activities against the
clause 14 programme.

- Records of actual resources and actual expeediased on progress.
- Records of any resources which were standingiecanomically employed.
- Records of overtime worked, and the cost thereof.
- Progress photographs and/or videos.
- Drawings register (with details of amendments apdates, if any).
- Site diaries.
- Approved minutes of meetings.
- Labour allocation sheets.
- Plant allocation sheets.”
Seehis book, page 335.

-15-
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3) Within 42 days after the Contractor became awar should have become
aware, of the event or circumstance giving riseht® claim, or within such
other period as the Engineer (or the Employer, utide Silver Book) may
approve, the Contractor is required to send toghgineer (or Employer) “a
fully detailed claim” which includes “full supponty particulars of the basis of
the claim and of the extension of time and/or add#l payment claimed”. If
the event or circumstance giving rise to the claas “a continuing effect”,

further procedures need to be complied With.

4) Within 42 days after receiving a claim or amyther particulars supporting a
previous claim, or within such other period as nisy proposed by the
Engineer (or the Employer, under the Silver Bookyl approved by the
Contractor, the Engineer (or Employer) must respbwvith approval, or with
disapproval and detailed comments”. He may alspest any necessary
further particulars “but shall nevertheless give tesponse on the principles

of the claim within such time”.

This is the_first timea FIDIC contract has required the Engineer or the
Employer to respond to the claim of a Contractdhimia given time period or

in a given manner.

(5) The requirements of Sub-Clause 20.1 are exgrststed to be “in addition to
those of any other Sub-Clause which may apply tdaam”. Thus, the
Contractor must comply with the claims procedureovgted for in
Sub-Clause 20.1 in addition to the requirementthefclause in the contract
which may have given him the substantive rightltone (seethe list of such

Clauses in Section II.A above).

9 SeeSub-Clause 20.1(a), (b) and (c) for details.

-16-
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(6) Sub-Clause 20.1 further provides in part that:

“If the Contractor fails to comply with this or aher
Sub-Clause in relation to any claim, any extensibn
time and/or additional payment shall take accodrthe
extent (if any) to which the failure has prevented
prejudiced proper investigation of the claim...”

Thus, the extension of time or additional paymentquired to take account
of any damage the Employer may have suffered asrdiselt of the

Contractor’s failure to comply with the claims peglcire in the contract.

(2) Comments on Claims Procedure

After much reflection, the conclusion of the FIDdiCafting committee was that there

must be a notice of claim within 28 days for thirdoe a valid clainso that all involved are

aware that there is an event or circumstance wédra payment or time may be due to the
Contractor. Twenty-eight (28) days appeared ttouse a reasonable period. International
contractors tend to be fairly large companies,@arsortia of companies, that employ a staff
that is experienced in claims and, therefore, altg €apable of recognizing a claim situation
when it arises. Consequently, if the Contracte &laona fideclaim, there would seem to be

no good reason why he should not be required, upaier of forfeiting the claim, to give a

notice of claim within 28 days (or 4 weeks) of #went or circumstance giving rise to the

claim.

The notice of claim alerts the Engineer and the l6ygp to the fact that the Employer
may have to pay the Contractor additional monegrant him an extension of time by reason
of a specified event or circumstance. The requar@nio keep contemporary records is

intended to ensure that there will be contempogumentary evidence to support the
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claim. Once a notice of claim has been given,pheies can then agree on the particular

contemporary records the Contractor must keepyaaduture argument, and there may still

be time for the Engineer to instruct alternativeaswges to reduce the effects of the claim.

When claims are notified early, they may be resblarly, in the interests of both partfés.

In this connection, a recent English court decislmas defined “contemporary

records” (as used in Clause 53 of the FIDIC RedkB&murth edition) to mean:

“original or primary documents, or copies thergmipduced or
prepared at or about the time giving rise to tlant] whether by
or for the contractor or the employét.”

They were held ndb mean:

“witness statements produced after the time givisg to the
claim where such statements cannot be considerbd twiginal
or primary documents prepared at or about the giviag rise to
the claim.”®?

Provided that such a notice of claim were givenappeared to FIDIC to be less

essential for the Contractor to have to comply i other claims procedures in Sub-Clause

20

21

22

As a legal matter, there are also often, dependipon the law governing the relevant contract,
limitations on the enforceability of notice prowiss. Thus, under U.S. law, for example: (i) as the
failure to comply with such provisions can resultthe forfeiture of rights, they tend to be stsictl
construed by courts and arbitral tribunals, (ii)emha contract requires that such notices be made an
delivered in a particular way (as the FIDIC contsasften do), such requirements may be ignored by
courts or arbitral tribunals if the substance o thessage has been communicated, (iii) if the party
entitled to notice €.9.the Employer) has actual knowledge of a conditioroccurrence, or suffers no
prejudice as the result of not receiving a notamyrts and arbitral tribunals have sometimes Hedd t
formal notice under the contract is not required] év) a party may through its own conduct waike t
right to enforce a notice requiremeree, e.gl.imitations on the Enforcement of Notice Requireisien
in Construction Claims Monthly (Business Publishiers, Maryland, U.S.A.) Vol. 24, No. 2 December
2002, 1.

Her Majesty’s Attorney General for the Falklarglahds v. Gordon Forbes Construction (Falklands)
Limited [2003] BLR 208, 285.

Ibid.
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20.1. Therefore, a failure of the Contractor tanpdy with these is not fatal to the claim.

Instead, the Contractor’s claim (if otherwise valebuld be reduced by the damage, if any,
which this may have caused to the Employer. Thas whe rationale for the new final

paragraph of Sub-Clause 20.1 (quoted above) whinViges that:

“If the Contractor fails to comply with this or ather
Sub-Clause in relation to any claim, any extensibtime and/or
additional payment shall take account of the ex{dnany) to
which the failure has prevented or prejudiced prope
investigation of the claim...”.

B. The Determination of Claims by the Engineer (orthe Employer, under
the Silver Book)[Sub-Clause 3.5]

Both the standard form of claims clauseg(Sub-Clause 2.1) and the general claims
procedure (Sub-Clause 20.1) provide that, afteiethgineer (or the Employer, in the case of
the Silver Book), has received a notice of claiimee €ngineer (or the Employer) “shall

proceed in accordance with Sub-Clause 3.5 [Detextioins]”.

Sub-Clause 3.5 in the new Red and Yellow Booksiges, in its entirety, as follows:

“Whenever these Conditions provide that the Engingwall

proceed in accordance with this Sub-Clause 3.5 gieea or
determine any matter, the Engineer shall consuh each Party
in_an _endeavour to reach agreement. If agreenwmnot
achieved, the Engineer shall make a fair deternginain

accordance with the Contract, taking due regardllofelevant
circumstances

The Engineer shall give notice to both Partiesamheagreement
or determination, with supporting particular&ach Party shall
give effect to each agreement or determinationssnénd until
revised under Clause 20 [Claims, Disputes and ratidin].”
[Emphasis added]

As can be seen above, Sub-Clause 3.5 provideshn&ngineer (or the Employer, in
the case of the Silver Book) shall, after consglteach party in an endeavor to reach

agreement, make:
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“a fair determination [of the claim] in accordaneath the
Contract, taking due regard of all relevant circtanses.”

The Engineer (or the Employer) is required to dedite claim in a balanced way, taking
account of the interests of the Contractor andBimployer. Any such determination by the
Engineer (or the Employer) must be accompaniedshpporting particularé® and “shall not

be unreasonably withheld or delayed”.

Sub-Clause 3.5 further provides that the deciefathe Engineer (or the Employer, in
the case of the Silver Book) is bindiog the parties (“Each Party shall give effect aahe
agreement or determination...”) unless later revisgdhe DAB or international arbitration

pursuant to Clause 20.

In the old Red and Yellow Books, if the Contracwwas dissatisfied with the
Engineer’s response to his claim, with the redudt there was a dispute, then he could ask
for the Engineer’s “decision” (old Red Book, Clawstand old Yellow Book, Clause 2.7).
In the current FIDIC contracts, the Engineer idarmyer empowered to render a pre-arbitral

decision. Instead, this task has devolved upoD#B.?>

= Sub-Clause 3.5.

2 Sub-Clause 1.3, last paragraph.

» But, as an option, if agreed, the Engineer mdl kst given this tasksee, e.g.the commentary on
Clause 20 in th&uidance for the Preparation of Particular Condit® in the current edition of the Red

Book.

In connection with DABsseethe author's “The New FIDIC Provision for a Dispufdjudication
Board” (1997) 14 ICLR 443.
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C. Payment of Claims by the Employer [Sub-Clause®4.3 Through 14.8]

Where the Engineer (or the Employer, in the cdgbeSilver Book) has determined
an amount to be due to the Contractor under Subs€l3d.5, the Contractor is entitled to
apply for it to be paid by way of an interim paymeertificate pursuant to Clause 4.
Thus, Sub-Clause 14.3 provides that the Contractagplication for payment (called a

“Statement”) shall include, among other things:

“any other additions or deductions which may hagedme due
under the contract or otherwise, including thosdenrClause 20
[Claims, Disputes and Arbitration].”

If, after certifying the Contractor's payment apption, the Contractor does not
receive timely payment from the Employer, the Cactior is entitled to receive financing
charges “compounded monthly on the amount unparthgluhe period of delay”. These
financing charges are calculated at the “annua odtthree percentage points above the
discount rate of the central bank of the currentypayment™?’ according to the FIDIC
contracts, which (it will be recalled ) were issuadl1999 when interest rates were higher

than they have been recently.

D. Cut-Off Date for Submission of Claims [Sub-Clauss 14.10 Through
14.14]

As in the case of the old Red, Yellow and Orangek, the Contractor must submit
all his claims to the Engineer (or the Employertha case of the Silver Book) by a certain
date, otherwise they may be cut off. Under the B®wsks for major works, the Contractor
must submit his claims to the Engineer (or the Exygi, in the case of the Silver Book) in a

% In the case of a claim for an extension of timbere the Engineer (or the Employer, in the casinef
Silver Book) has determined that the Contractanstled to such extension under Sub-Clause 3éb, th
Contractor’s right thereto would be establishedehg and no further action would be necessary.

2 Sub-Clause 14.8.
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“Statement at Completion” within 84 days after rercey the Taking Over Certificate for the

Works except for matters or things arising after theuésof such Certificate which would
then need to be included in the Contractor’s diiafil statement and “Final Stateméfit”
(which must be accompanied by a written dischafghe Employer) which are issued after

issuance of the “Performance Certificate” constigiacceptance of the works.
V.  CONCLUSION

With each new edition, the FIDIC contracts havelde&vith claims and claims’
procedures more explicitly and in greater detdthile this has inevitably made for longer
and more complex forms of contract, this is, néwaddss, a good development. During the
execution of an international construction contracwide range of special contingencies may
arise that increase the cost and/or time of peifayrthe works. The more specifically and
clearly such contingencies are recognized, theisequences (in money and time) addressed,
and the risks of them assigned to one of the Earbg the contract, the more easily and

swiftly they can be dealt with by procedures witthe contract, and injustices avoidéed.

8  SeeSub-Clauses 14.10 through 14.14.

2 Sub-Clause 11.9.
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